ESSAY RELIGION AND SOCIAL COHERENTISM

Nelson Tebbe* Today, prominent academics are questioning the very possibility of a theory of free exercise or non-establishment. They argue that judgments in the area can only be conclusory or irrational. In contrast to such skeptics, this Essay argues that decisionmaking on questions of religious freedom can be morally justified. Two arguments constitute the Essay. Part I begins by acknowledging that skepticism has power. The skeptics rightly identify some inevitable indeterminacy, but they mistakenly argue that it necessarily signals decisionmaking that is irrational or unjustified. Their critique is especially striking because the skeptics' prudential way of working on concrete problems actually shares much with the methods of others. Part II then argues that the best defense of religious freedom jurisprudence begins with an approach known as coherentism. In political philosophy, coherentism refers to the way legal actors compare new problems to existing principles and paradigms in order to identify solutions that are justified. The Essay then extracts and emphasizes the social aspects of this basic account. It contends that arguments about the meaning of the Constitution appropriately reflect social and political dynamics. The resulting approach, social coherentism, describes a powerful method for generating interpretations of the First Amendment that are justified, not conclusory. This matters at a moment when some defenders of religious traditionalism are suggesting that principled decisionmaking on questions of religious freedom is impossible, and therefore that such issues should be largely surrendered to political processes.
INTRODUCTION
Writing on religious freedom often begins with an observation that the field is in crisis. 1 Scholars regularly say that the doctrine is deeply confused and has not been successfully rationalized by anyone. Even some judges have critiqued the law of religious freedom as unavoidably messy, 2 or they have predicted that systematization will continue to elude the courts. 3 One response to these assessments has become influential. Skeptics are arguing not only that the existing law is confused, but that decisionmaking in the area is necessarily rudderless. 4 They believe that deep and persistent conditions of western thought doom religious freedom jurisprudence to contradiction, and that no defensible theory of religious freedom is possible. 
"The point is that the ground one who is not a religious believer can give for the claim that every human being has inherent dignity is obscure."); see also id. at 129 ("I am inclined to concur in [this] view [:] . . . 'The essence of [our] morality is this: to believe that every human being is of infinite importance, and therefore that no consideration of expediency can justify the oppression of one by Their contention that contemporary implementation of the Religion Clauses is unavoidably incoherent represents a significant obstacle to religious freedom jurisprudence today. A response is needed, and this Essay begins work on the most promising candidate.
Part I acknowledges that the skeptics' critique has substantial force. It focuses on an example, namely the skeptical attack on pluralist theories of religious freedom. Pluralists argue that the religion provisions of the First Amendment incorporate multiple values, such as individual autonomy to practice religion without government control, equality among religions and between religion and nonbelief, the separation of church and state properly interpreted, government agnosticism on questions of religious truth, and so forth. 6 Unlike some others, pluralists argue that these values cannot be reduced to any single principle or rubric. 7 Pluralism represents probably the leading perspective on religious freedom today-or certainly a common one. 8 I have applied a polyvalent method in previous work. 9 Skeptics argue that pluralism cannot avoid significant indeterminacy of outcomes. Moreover and relatedly, they argue that it cannot resolve disputes without resorting to conclusory argumentation or ipse dixit-ism. And therefore they believe that decisions taken by pluralists will necessarily be unwarranted. The argument has power because the complexity of decisionmaking in this area does seem to allow for a range of conclusions in many cases. Of course, this is a problem for much of constitutional law, and for law generally, but it is especially salient in religious freedom law at the moment. And although the skeptics levy their critique against all forms of religious freedom theory, it has particular force as applied to the pluralists, both because those another. But to believe this it is necessary to believe in God.'"). However, the skepticism addressed in this Essay focuses on implementation of religious freedom rather than its basic justification.
6 For examples and citations, see infra note 29. 7 See, e.g., 1 KENT GREENAWALT, RELIGION AND THE CONSTITUTION: FREE EXERCISE AND FAIRNESS 6 (2006) (critiquing approaches to religious freedom that treat equality as the "single overarching value").
8 See infra note 29. The term pluralism has been adopted by several experts, including some who identify with the label. It sometimes forms part of a typology that divides theories of religious freedom into three categories: singularism, which proposes one rubric or value that is capable of rationalizing the jurisprudence; pluralism, which rejects that possibility and argues that only plural values can make sense of the doctrine in an attractive way; and skepticism, which rejects the possibility of rationalizing the doctrine. See, e.g., MARC O. DEGIROLAMI, THE TRAGEDY OF RELIGIOUS FREEDOM 11-12 (2013) (adopting a pluralist approach and setting it off against monist and skeptical theories); see also GREENA-WALT, supra note 7, at 6-7 (embracing a pluralist approach, while also noting that many "condemn judicial work as incoherent or irrational"); HORWITZ, supra note 1, at xxvii (contrasting theories of religious freedom that "focus[ ] on a single liberal principle" with "more eclectic" approaches); id. at 59 (describing "anti-theories," which deny that any theory is possible). Although that typology is common, it is not clear that it is defensiblemany singularists end up relying on polyvalent considerations, at least in practice, and many skeptics look like pluralists when they decide cases.
9 Nelson Tebbe, Nonbelievers, 97 VA. L. REV. 1111, 1127-30 (2011).
theorists admit greater complexity than others, and because they represent probably the most prevalent approach. It is striking, and not usually noticed, that pluralists and skeptics actually employ similar ways of working on ground-level cases: both carefully assess the reasons on either side of an issue before making a judgment, both take into account a wide range of considerations, and both avoid deducing outcomes from singular formulas. 10 And this Essay envisions a method that is not entirely dissimilar. What distinguishes skeptics is their critical evaluation of this process. They believe that it cannot generate legal principles, and that it can only result in haphazard solutions.
So far, pluralists have not formulated an entirely satisfying answer to the skeptics' critique. Kent Greenawalt, who is among the leading pluralists and a primary target of skeptics like Steven Smith, has said only that in hard cases reasons run out. 11 In those cases, Greenawalt chooses a particular outcome because the reasons behind it simply "seem" stronger than reasons supporting the alternatives. 12 Part II aims to supplement that response. It argues for an approach to religious freedom that is capable of generating conclusions that are rationally justified, even in hard cases. To defend against the skeptical attack, no more is required-it is not necessary to go further and show that determinate outcomes can be identified in all cases. 13 The best defense of religious freedom begins with coherentism. Inspired by moral philosophy, where it is common if not mainstream, coherentism offers an account of how people properly resolve new problems by comparing them to existing cases and principles. 14 When constitutional actors encounter a new question or situation, they ask whether a given result fits together with their considered convictions, both about correct resolutions of more familiar cases and about abstract tenets. Working back and forth among these elements, they seek a solution that achieves coherence. If they succeed, then the solution qualifies as warranted. 12 Id. 13 A great deal depends on how the charge of conclusory argumentation, ipse dixit-ism, or irrationality is understood. Here, it is taken to mean that outcomes are not morally justifiable, meaning that they are not supportable by reasons. Section II.C considers other possible meanings.
14 See Norman Daniels, Reflective Equilibrium, in STANFORD ENCYCLOPEDIA OF PHILOSO-PHY (Edward N. Zalta ed., 2011) ("The method of reflective equilibrium has been advocated as a coherence account of justification (as contrasted with an account of truth) in several areas of inquiry, including inductive and deductive logic as well as ethics and political philosophy."). As used in this Essay, the term "coherentism" describes a process designed to generate a conclusion is justified or warranted, rather than one that is true. For more on the distinction between claims of truth, knowledge, and moral justification see infra text accompanying notes 93-95.
This Essay articulates a version of reflective equilibrium or coherentism that offers an attractive alternative to skepticism. Coherentism also rationalizes and justifies what many theorists are already doing in practice. Moreover, it has a recognized application to law-it shows how constitutional determinations, in particular, can count as morally warranted. It has conceptual bite because (and insofar as) it defends against the skeptical claim that conclusions on questions of religious freedom law will be necessarily conclusory or ad hoc. Though the Essay offers only a method for thinking about these disputes, and not a substantive theory of religious freedom, it needs to do nothing more to accomplish its purpose, which, again, is to show that thoroughgoing skepticism regarding religious freedom is wrongheaded. 15 Underemphasized in the philosophical literature on coherentism, however, is a full appreciation for social and political dynamics. Citizens reason through problems in a situated way. Paradigms and precepts, to which actors compare the conflict before them, are made salient by cultural developments, which also limit the range of appropriate outcomes. Especially for constitutional law, these influences are salutary because they work to vindicate a commitment to democratic responsiveness. They also help to limit the problem of indeterminacy. So while a social aspect may not be appropriate for all fields of inquiry-scientific disciplines, for example-it should be included in constitutional methods.
Social coherentism does not eliminate unpredictability of outcomes, however. Nor does it offer a moral ontology-an account of what is real or true. Nor does it count as a theory of moral epistemology-of how we know what is good or true. 16 It has a different and more modest aspiration than any of these, namely to defend a common way of solving legal problems. It argues that complex decisionmaking on questions of legal interpretation can count as justified, where "justified" means backed by reasons, rather than conclusory or ad hoc. A moral conclusion that is justified or warranted 17 has persuasive power because of the reasoning behind it. Sometimes arguments must be confronted, even though power politics and private interests are also at play, simply because they carry force. Convincing each other, not just contestation, becomes necessary.
And social coherentism does generate criteria for critiquing some judgments. If a legal conclusion cannot be harmonized with principles or precedents that are authoritative within constitutional practice, then it fails to satisfy social coherentism and it is unwarranted. Of course, people who use this approach will still disagree about whether a particular outcome is defensible or not. This is a feature, rather than a defect, of the approach. Defenders of Hobby Lobby have arguments that they believe make the Court's conclusion consistent with precedent and principle. Conclusions can be conflicting but still justifiable, meaning backed by reasons. And people can disagree about whether a result is even warranted. Social coherentism cannot and does not resolve those conflictsonly ongoing efforts to persuade each other can do that. Its aim is simply to show that defensible arguments can be made, and to provide an understanding of their criteria and conditions. 20 Skeptics might still object that social coherentism cannot count as a theory because it cannot eliminate irrationality. When someone chooses outcome X over Y in a close case, she cannot give a reason for that choice itself, even if she can give reasons that support both X and Y. Part II concludes by offering three responses. First, we should distinguish between two meanings of irrationality (at the very least). While no approach can escape the first, which demands determinate outcomes for every case, social coherentism successfully avoids the other meaning, which asks for justified results. 21 Second, the Essay argues that instances of arguable irrationality are rare-several of the skeptics' own examples do not actually present such situations, and even their core illustrations do not involve unreason. 22 Finally, Part II contends that we should focus on conceptual yield and ask what is really at stake in the skeptics' claims of irrationality. Two fears turn out to underlie those charges: bias and arbitrariness. But social coherentism is not disproportionately exposed to either of those dangers. In fact, coherentism understood from a social perspective is less vulnerable to those risks than it is without that perspective. Reflecting on how our beliefs fit together works to combat bias and arbitrariness. Moreover, the historical and political contestation that shapes our reflection limits both risks.
In sum, Part I of this Essay shows that the skeptics have a point: leading theorists of religious freedom can do more to defend their recommendations as not conclusory or unwarranted. Part II then argues that social coherentism provides an account of how constitutional decisions can justifiably be made under such conditions. 20 Specifying the boundaries of social coherence in religious freedom law generally, and within its subdivisions, exceeds the scope of this Essay, which first sets out to propose a methodological defense and framework. A subsequent book will take up the more detailed work of setting out ramifications in specific legal domains. See NELSON TEBBE, RELIGIOUS FREEDOM IN AN EGALITARIAN AGE (in contract, Harvard University Press).
21 Here, it may be helpful to distinguish between intra-personal indeterminacy, which coherentism denies is inevitable, and inter-personal disagreement, which coherentism recognizes as a source of unpredictability in legal outcomes. See Micah Schwartzman, The Completeness of Public Reason, 3 POL. PHIL. & ECON. 191, 192-93 (2004) (following Gerald Gaus in distinguishing between "indeterminacy," which is internal to a particular decisionmaker and is avoidable, and "inconclusiveness," which results from rational disagreement among actors and is "a permanent feature of liberal politics").
22 See infra Section II.D.
The Conclusion argues that this account is needed today, when skeptics are arguing that irrationality surrounding the Religion Clauses provides a reason to leave more religious freedom disputes to political processes, including in local jurisdictions. 23 If they succeed in that argument, minorities could be exposed to majoritarian forces in regions of the country that are dominated by religious traditionalists. And that could happen without resistance from constitutional law, whether in courts or outside them. 24 Although social coherentism sometimes generates results that do not match particular political impulses-for example, it provides some support for the notion that religion sometimes does and should have a special place in constitutional law 25 -it offers a needed account of how citizens can and should argue about religious freedom.
I. THE SKEPTICS' CRITIQUE
This Part acknowledges that the skeptics have identified a genuine problem with a leading theory of religious freedom, pluralism. Although they argue more broadly that all theories necessarily will fail, their attack is especially significant when directed against pluralism, which is common among scholars across the political spectrum. Section A describes pluralism by focusing on Kent Greenawalt, who is one of its most prominent advocates. A focus on Greenawalt makes sense not just because of his stature, but because his work has been a primary target for skeptics.
Pluralism has drawn the critique that it underdetermines outcomes, as Section B explains. Once the relevant concerns have been identified, there is no obvious way to determine which should govern in a given case, especially when it conflicts with others. Decisionmaking thus can seem patternless and even biased. Personal preferences and social interests are thought to have worrisome latitude to influence results where legal authorities do not dictate discrete outcomes. As noted above, Greenawalt has been critiqued along these lines by Steven Smith, the influential and impressive skeptic. 26 Smith admires the way that Greenawalt carefully analyzes the arguments on either side of a difficult question, but he thinks that ultimately Greenawalt simply chooses the side of the argument that seems strongest to him. 27 describes Greenawalt's approach as conclusory, ad hoc, or an exercise in ipse dixit-ism. 28 Section C argues that this critique of pluralism has power. Greenawalt himself has not provided the strongest possible response. Without a convincing account, the process of identifying and applying the values involved in a constitutional decision can seem incomplete or rudderless. That sets up Part II, which aims to provide a more compelling account of how the jurisprudence properly works in practice.
A. Pluralism
Pluralists recognize that religious freedom doctrine cannot be explained or guided by reference to a single value, and consequently they incorporate multiple commitments. 29 Among those may be: evenhandedness among faiths and between belief and nonbelief, liberty of individual belief and observance from government control, separation between religion and government, latitude for religious institutions to conduct internal affairs, preventing religion and government from corrupting one another, and avoiding political division along religious lines. 30 31 Because that choice can entail costs, some pluralists have described themselves as pessimists or tragedians. See, e.g., DEGIROLAMI, supra note 8, at 3 (emphasizing the "tragic" aspects of many religious freedom disputes); HORWITZ, supra note 1, at xxv (noting the "tragic choices" that religious freedom jurisprudence entails). They believe that trading off values against one another can involve regret, because something of worth will be sacrificed in difficult cases. Other pluralists are more sanguine. See, e.g., GREENAWALT, supra note 29, at 6-7 (noting that his pluralism makes him hesitant to condemn judicial work).
As an example of pluralism, consider how Greenawalt addresses the question of whether government may isolate religious actors for denials of support without offending the Constitution-the issue of excluding religion. 32 Sometimes courts consider such denials to be harmless non-subsidies, 33 but other times they find them to involve impermissible discrimination on the basis of religion. 34 Characteristically, Greenawalt does not adopt any single approach to the entire category, and even within subcategories he offers recommendations that are nuanced. Consider his treatment of just one issue: equal access by private religious groups to public educational facilities.
Greenawalt endorses most of the equal access cases, which prohibit the government from barring religious speakers from public facilities once it opens them up for private speech. 35 But he stops short of fully embracing Rosenberger v. Rector & Visitors of the University of Virginia, a decision that required the University of Virginia to fund an evangelical newspaper in the same way as other student publications. 36 Greenawalt questions the Court's decision in that case because he believes that cash aid for core religious advocacy, which was at issue in Rosenberger, ought to be distinguished from equal access to state facilities, which was the subject of previous cases. Even though cash aid is a form of government support like access to public facilities, it presents a more serious danger to non-establishment because of its fungibility. Had the Court appreciated that difference, it would have permitted the university to defund the religious publication-and it might even have required it to do so under the Establishment Clause. 37 Greenawalt also criticizes Good News Club v. Milford Central School, where the Supreme Court required a school to include a Christian club when it opened up the school building after hours to other groups that promoted "moral and character development." 38 For him, three differences separate that situation from other equal access cases: the case concerned elementary students, who are particularly impressionable; it involved evangelization by an outside group; and it protected meetings that began directly after the school day. 39 Under those circumstances, school administrators should have had discretion to conclude that students would feel pressured to attend.
Whether his conclusions are correct is not the issue here. Rather, these examples serve to show how pluralism works in practice. In Greenawalt's discussions, much depends on the particular circumstances, because different facts can trigger distinctive constitutional values, and in divergent ways. In fact, his sensitivity to complexity extends well beyond the ideals that he outlines in his theoretical introduction to the Establishment Clause. 40 In practice, it includes many non-ideal factors such as pragmatic and political considerations. Greenawalt also takes an eclectic approach to methods of constitutional interpretation without addressing the subject extensively. 41 Given this complexity, it is not surprising that the skeptics have critiqued the approach as not just eclectic but erratic, as detailed in the next Section. What is genuinely striking is that skeptics and pluralists end up applying a similar method in concrete cases. 42 What separates skeptics from pluralists is their normative assessment of that method.
B. The Skeptics' Critique
Skeptics believe that religious freedom doctrine is afflicted by an incoherence that is unavoidable. Problems endemic to the area doom all efforts to rationalize the jurisprudence. Constitutional decision makers can only muddle through, seeking modus vivendi solutions to particular problems. Necessarily, these decisions will be indefensible on the level of reasoned principle.
Interestingly, skeptics can be found among political progressives as well as among political conservatives. Some skeptics envision an expanded role for religion in public life and robust protection for observance, 43 while others support a muscular interpretation of non-establishment and robust 39 GREENAWALT, supra note 29, at 206. 40 Beyond ideals, Greenawalt seems interested in factors such as public opinionrecall his reference to political feasibility-and feasibility of implementation, given the current makeup of the Court. protection for religious minorities and nonbelievers. 44 What unites them is a conviction that no theory of religious freedom is possible. 45 Steven Smith has offered a sustained and significant articulation of the skeptical position. Smith believes that the search for a coherent theory of religious freedom jurisprudence is hopeless. By "theory," he means "an internally consistent set of principles capable of generating answers to questions of religious freedom." 46 Ad hoc argumentation does not count, nor does reasoning that generates only workable compromises. To say that there cannot be a theory of religious freedom is also to say that there can be no principled approach, for Smith. 47 The two phrases appear to mean the same thing.
Smith offers many reasons for this inevitability. One is historical. On that account, the western intellectual tradition includes two political moralities that are fundamentally at odds with one another. 48 An older way of thinking is theological and jurisdictional-it divides authority into sacred and profane realms on religious grounds. A newer conceptualization is secular-it foregrounds aspirations of justice or fairness toward citizens. 49 Because both moralities are represented in American constitutionalism, and because they are incompatible, attempts to interpret and apply the law to concrete disputes cannot achieve consistency. For example, religion receives special constitutional treatment, following a belief that is widespread and traditional, but the theological justifications for that distinctiveness have been eschewed and cannot be replaced by a secular conception of justice. 50 A related difficulty is that the principles offered by modern theories to anchor the doctrine are not up to the task. Equality among religions and neutrality of government toward them are the principles most often invoked, but Smith believes they are empty concepts. 51 As an example, he criticizes Eisgruber and Sager's principle of equal liberty. 52 Their theory "smuggles in" criteria by which beliefs ought to be compared to one another-it holds that we should equalize constitutional treatment of all commitments that are "deep" and "valuable" without specifying what would satisfy each of those criteria. 53 Smith is not surprised that the results then conform to Eisgruber's and Sager's substantive commitments, which remain unarticulated. That disqualifies equal liberty as a theory, for him.
Pluralism of values is no solution, for Smith. Although theorists who advocate pluralism admit to complexity and elevate it to the level of a theoretical commitment, they still purport to resolve disputes using a reasoned process of interpretation and application of principles. Greenawalt, for instance, ultimately chooses the result that seems best to him, without justifying the final decision. Smith selects Greenawalt's discussion of Good News Club as an example, saying that it weighs various values on each side before simply declaring which position is most convincing. 54 That method uses the language of principle to describe decisionmaking that must be driven by something else, according to Smith. 55 So how should constitutional actors make decisions? Smith proposes a prudential approach. Some of what makes it distinctive is rhetorical-he believes that dropping the pretense of principle will lower the stakes of cultural conflict. 56 Another part goes to the institutional differentiation between law and politics, because many conflicts would be resolved by political branches of government under his approach, rather than as a function of constitutional law administered by courts, and that would allow both for greater public say and for local variation. Overall, Smith urges constitutional argues that genuine political community is impossible, and that politics, losing the dignity it enjoyed in classical thought, becomes a form of "civil war carried on by other means." Steven D. Smith Framing a dispute in terms of principle raises the discursive stakes, for Smith. Talking that way makes the losers feel that they are on the wrong side of morality, and it converts what might be squabbles into emotional conflagrations. It also raises the practical stakes, because resolutions of small fights articulate rubrics that are then applicable much more widely-perhaps nationally, if the federal Constitution is being interpreted and applied.
actors to confront the sort of decisionmaking that they are already practicing, under which disparate factors are taken into account in a way that is intuitive, ill-defined, inclusive, and implicit. 57 Yet another part of what distinguishes the skeptics' prudentialism comes from the substantive values that it ultimately endorses, even though they cannot be required by the approach itself. First, Smith advocates the return of tolerance. 58 Of course, the broad idea is that government should permit activities of which it disapproves, but that disapproval can be vigorous and can sometimes be accompanied by regulation, as long as it does not amount to intolerance. 59 Second and related, he allows open government recognition of the view that America is not only deeply religious but also a "Christian nation." 60 Nonendorsement of religion by government therefore is a mistaken idea, and expressions like the national motto, "In God We Trust," are at once fully religious and constitutional. 61 Do these commitments follow from the prudential approach itself? Smith admits, and even insists, that they do notthat is part of what it means for the approach to be pragmatic rather than principled. 62 He argues that if people view his recommendations as idiosyncratic, that perception should strengthen his main argument that principled solutions are unavailable, and that instead we should allow "the 'living practices of the American people [to] bespeak our basic constitutional commitment.'" 63 A notable conclusion from this summary is that skeptics and pluralists adopt similar ways of working in practice, despite their deep differences on matters of theory. Both evaluate the strongest arguments on both sides of an issue before issuing an all-things-considered ruling. Both take into account a wide range of considerations, principled as well as pragmatic. 64 Both think that religion should be counted as special only some of the time, and that the difference will depend on careful analysis that is situational and specific. 64 Greenawalt considers his approach to be more prudential than rigidly principled, although he confesses to relying more strongly on ideal reasoning than Smith advises. GREENAWALT, supra note 29, at 438 n.19; id. at 450 (seeming to endorse "Smith's most important practical conclusions" in favor of a prudential approach "in the face of doubts about many of his conceptual claims"). What bothers Smith is not so much that the results differ as that Greenawalt purports to derive his conclusions from principles using a rational methodology, whereas Smith himself admits to the influence of non-ideal considerations on a rudderless method. Smith, supra note 26, at 1904.
Of course there are important differences, too. For one thing, Smith tends to recommend results that favor religion, 65 while Greenawalt generally falls on the secular or progressive side of more constitutional disputes. 66 And the methodological disputes are real, including whether variegated decisionmaking of this type is irrational. How should pluralists react to that charge?
C. Pluralism's Response
So far, pluralists have not offered a satisfying response to the skeptics. Greenawalt himself, considering Smith's attack, has said only that at a certain point, in certain hard cases, reasons may run out. All we can do is "survey the reasons on each side" and make a decision. Greenawalt says, "I do not believe there is some process of reasons that settles which side is stronger." 67 In those hard cases, we can only "rely on our intuitive judgments-judgments influenced by our cultural heritage, particular upbringing, and professional training." 68 In other words, reasons cannot support the ultimate choice in every case, and therefore a theorist must rely on his or her intuition about which set of reasons is more convincing. Greenawalt puts it this way in conclusion: "[W]hat a critic might label 'bald pronouncements,' [quoting Smith] I prefer to regard as my intuitive sense of the stronger side of an argument, one that I admittedly cannot show convincingly to be correct." 69 This is not quite the same thing as conceding that reasons can never be given for outcomes in religious freedom cases-which is one reading of the skeptical attack-but it does come notably close to conceding that in some hard cases, presumably including the most hotly contested ones, reasons cannot support the ultimate choice among outcomes. So at least for those cases, the skeptical critique goes unanswered. Greenawalt does not explicitly acknowledge that this means his judgments in such cases are unwarranted, but he does not attempt to refute that charge, either. 70 An intriguing variation on the pluralist response comes from self-styled "tragedians." These thinkers believe both that religious freedom cases can only be decided based on plural values, which can and often do conflict, and that there is no principled way of resolving such conflicts. So they agree with the pluralists about the complexity of considerations that are often in play, and they agree with the skeptics that the result risks irrationality or arbitrariness. As a result, they believe, American jurists are in a situation of "tragedy," meaning that some values will have to be sacrificed in order to vindicate 65 See supra text accompanying notes 48-53. 66 See Smith, supra note 26, at 1890-91. 67 Greenawalt, supra note 11, at 1144. 68 Greenawalt has responded to Smith only by admitting that at some point in legal decision making reasons run out and all he can honestly say is that the arguments for one outcome seem stronger than the arguments for the other. other values in real cases, and no good reason can be given for those choices. What makes the situation tragic, in fact, is precisely that some values must be sacrificed to vindicate others, but without justification from some master commitment. 71 Is there a better response available to the pluralists? Can a wide range of considerations be brought to bear in ways that count as warranted? Or are the skeptics right that no rational approach to religious freedom is possible under modern conditions?
That question is not unique to religious freedom law-it affects much of constitutional doctrine. Perhaps religious freedom law is experiencing more than its share of internal tensions for reasons that skeptics have identified, including especially the shifting place of religion in American society and the sharp divisions reflected in the so-called "culture wars." But it is also possible that the dynamics around religion are not so different that they cannot be analyzed using available tools of political morality and constitutional theory.
II. SOCIAL COHERENTISM
Part I acknowledged that the skeptics' critique of religious freedom jurisprudence has power. In particular, it contended that pluralists face a difficulty in that they ultimately rely only on intuition, not reason, at least in certain hard cases. But the problem is not confined to pluralists. If there is no way to recommend outcomes that is not conclusory or ad hoc, that endangers all efforts to account for the law of religious freedom. So far, theorists have offered no compelling answer.
To depict a plausible and attractive account of how people can and should operate under modern conditions, this Part begins with an element of moral philosophy, variously known as the method of reflective equilibrium or coherentism. 72 At root, that way of thinking holds that moral actors properly seek harmony among their considered convictions regarding concrete disputes and among the principles that they have abstracted from those situations. Solutions to new problems are justified if they cohere with those existing convictions. As this Part will argue, coherentism accurately describes how moral reasoning often works in the real world, including in legal domains. Because it rationalizes what theorists are already doing in practice, it supplements rather than supplants existing substantive theories of religious 71 See DEGIROLAMI, supra note 8, at 6 (2013); HORWITZ, supra note 1, at 306-07. 72 For citations, see infra Section II.A.
freedom. 73 Most important, it defends against the skeptical claim that decisionmaking in this area can only be conclusory and therefore unwarranted. 74 Yet this Part will also argue that coherentism should reflect the insight that moral decisionmaking on questions of religious freedom happens in a contextual way, influenced by developments in politics and the broader society. It calls this method social coherentism. Actors do not randomly call to mind real world situations that generate fixed moral conclusions. Instead, they select moral reference points that are made salient by influences such as social movements, political parties, legislators, executive officers, media outlets, and civil society groups. They arrive at conclusions about actual experiences through conversation and conflict with other interpreters who also are socially located.
After Sections A and B lay out those affirmative arguments, Sections C and D confront objections. In particular, Section C anticipates the response that social coherentism does not do any better than previous "theories" at avoiding patternless thinking, ipse dixit-ism, and unreason. It answers that whether it qualifies as a theory, or as rational, depends on what one demands of a theory or of rationality. In particular, the Section distinguishes between two meanings of irrationality. While no approach can escape the first, which demands determinate outcomes for every case, social coherentism successfully avoids irrationality of the other type, namely the failure of moral justification. Outcomes are rationally justified or warranted if they cohere with our considered convictions.
Section D then shifts the focus to payoffs. What exactly is at stake in the charge of irrationality? At bottom, the worry seems to surround two possible defects in religious freedom doctrine and scholarship: bias and arbitrariness. Focusing on those concerns, the Section concludes that social coherentism manages them relatively well. Nothing about the approach is distinctively vulnerable to either of them, and much about it suggests distinctively strong protection against both.
Finally, Section D argues that the social perspective ameliorates several problems with coherentism, familiar from the philosophy literature, including the difficulty that the approach is too individualized or relativistic for use in legal practice. Commonalities of culture and history provide a base for these conversations, so that legal actors are intelligible to one another when they argue over the meaning of a particular constitution in a given society at a particular moment in time.
73 Social coherentism differs from typical pluralism in several respects. First, it is a method rather than a substantive account. Second, it does not deduce the answer to new problems from multiple values one-directionally. Instead, it looks to ground-level scenarios about which there is a high degree of confidence. Also, although abstract principles or values also must cohere with any warranted conclusion about a particular scenario, they are subject to revision.
74 Much depends on how the skeptics' critique is understood. That existing theories cannot generate outcomes that are justified is only one way of understanding that critique. Section II.C will examine others.
A. Introduction to Coherentism
Coherentism is a term with a range of possible meanings; here, it describes a strain of philosophy that asks how moral judgments can be rationally justified. Against skeptics who believe that such conclusions must be driven by intuitions or interests that operate outside reason, coherentism provides a way of understanding how even complex moral judgments can be defended as a matter of reasoned morality, not just pragmatics or politics.
Start with moral reasoning in daily life. People try to make sense of their views-that is, they try to harmonize their judgments about existing moral situations with each other and with principles that they abstract from those situations. They try to articulate general principles that can explain their judgments about specific situations, and they try to ensure that those judgments resonate with judgments about analogous situations. They seek coherence, which bolsters all their conclusions.
When people encounter a new moral problem, they consider their initial impulse about the proper outcome. They test it against principles and paradigmatic cases about which they have come to have some confidence, after examination. If the judgment conflicts with those beliefs, it does not count as warranted. But that is not necessarily the end of the matter. Existing conclusions may need to be reexamined in light of new situations or new understandings of existing positions. All elements of moral analysis are open to revision in an ongoing process of reflection and testing. When commitments fit together, then they can claim to be warranted or justified because they are backed by reasons.
Coherentism owes much to John Rawls's method of reflective equilibrium. Rawls famously said that reasoning about justice should begin with particular convictions about which there is a relatively high degree of confidence, after reflection. 75 These considered convictions can exist on any level of generality, from abstract principles to judgments about concrete cases. 76 They are commitments that appear to be correct, after Actors proceed by working back and forth between principles and considered beliefs about real world situations in an effort to reach a reflective equilibrium. 78 As Rawls put it: "A conception of justice cannot be deduced from self-evident premises or conditions on principles; instead, its justification is a matter of the mutual support of many considerations, of everything fitting together into one coherent view." 79 Although Rawls was developing a method for thinking about the basic morality of a political system-a "conception of justice"-the idea of reflective equilibrium can be applied also to moral reasoning by individual actors about particular problems. If our sense of the best solution to a problem withstands reflection, so that it fits together with the rest of our considered convictions and the principles abstracted from them, then it is warranted.
Although coherentism begins with Rawls, it does not entail his entire theory. This Essay defends only the idea that warranted judgments on questions of religious freedom are possible.
What kind of claim can be made if a state of coherence or equilibrium is reached or approached on a given topic? First, actors can argue with some confidence that their judgments on problems within that topic are reasonable, warranted, or justified. That is, they can argue based on the process of reaching coherence that their conclusions are not just conclusory or irrational, but that they are grounded in reasons. 80 Moreover, identification of principles that have survived examination can give them a reason to conclude that "at least some questions about the subject matter have determinate answers," as Scanlon puts it. 81 Therefore, the method of coherentism or reflective equilibrium provides an answer to charges of irrationality, and to related concerns that moral decisions are driven solely by interests or intuitions. Providing a defensible account of moral reasoning is, in fact, its whole purpose. 78 SCANLON, supra note 77, at 76-80; see also Rawls, Outline, supra note 69, at 187-89. 79 RAWLS, TOJ, supra note 75, at 21. 80 See SCANLON, supra note 77, at 80-81 (providing arguments that the method of reflective equilibrium can ground claims that resulting conclusions are both subjectively and objectively rational); Rawls, Outline, supra note 75, at 187-89 (describing conditions under which the method of reflective equilibrium can ground claims that moral judgments are "reasonable" or "rational" or "justified").
81 SCANLON, supra note 77, at 78, 84 ("[A]n overall account of a subject matter can provide assurance that some judgments about it have determinate truth values.").
82 Charles Taylor's concept of complementarity bears some similarities to the argument here. Taylor argues that it is possible to defend judgments as nonarbitrary, even if they involve conflicting values or goods, if the judgments "fit together" with a person's conception of an overall life plan, of what kind of person he or she is becoming. Charles Taylor, Leading A Life, in INCOMMENSURABILITY, INCOMPARABILITY, AND PRACTICAL REASON 181-83 (Ruth Chang, ed. 1997). What might separate the two approaches is that fitting together, for Taylor, is somewhat mysterious: it means a "sense" that the chosen path resonates with "the shape of our lives." Id. at 183. It also is not altogether clear that Taylor means to claim that complementarity bolsters a claim that the decision is warranted, With that general account as background, consider eight clarifications and specifications about the form of reflective equilibrium or coherentism that is under construction in this Essay.
First, "fitting together" means not just consistency, but a stronger relationship of mutual support. 83 Joseph Raz uses the example of someone who holds two empirical beliefs: first, that John was seen going into Emily's house, and second, that John has long wanted to visit Emily. Those two beliefs are not just consistent; they are mutually reinforcing. If one is challenged, the other can be cited as support. 84 Second, the notion of coherence is not static. All commitments are revisable in light of the others-none is foundational, and the system is dynamic. Old commitments can be reexamined in light of new ones.
Third and related, coherentism allows for sharp critiques of prevailing legal arrangements. It is not limited to rationalizing established rules, and it should not be understood to have a conservative bias. 85 Critique can be based on a claim that a particular doctrine is unfaithful to a principle. Criticism can also take the form of a claim that established understandings do not sufficiently account for right outcomes in concrete examples that might have been overlooked or misapprehended. Additional forms of critique are doubtless possible, and they too could lead to a convincing charge of incompleteness or incoherence. So it is a mistake to assume that coherence theories favor existing rules.
Fourth, coherence or reflective equilibrium probably is not best understood as a state that anyone is likely to reach. Rather, it is an ideal that shapes efforts to arrive at conclusions that are reasonably justified. 86 As someone's commitments begin to cohere with each other, that person becomes more confident that they are reasonable or warranted. People are more likely to approach coherent views on a particular subject matter, rather than on the whole panoply of their moral views. That coherence can bolster their conclualthough he does argue that complementarity can ground a claim that the decision is not arbitrary.
83 is a point at infinity we can never reach, though we may get closer to it in the sense that through discussion, our ideals, principles, and judgments seem more reasonable to us and we regard them as better founded than they were before."); SCANLON, supra note 77, at 77 & n.14 (noting that, for Rawls, the method of reflective equilibrium is an ideal). This observation is compatible with Raz's view that coherence can be achieved locally, but likely not globally. Raz, supra note 84, at 310. sions on that subject, even if those conclusions remain local and provisional. Moreover, what Raz calls "the untidiness of politics" is likely to frustrate efforts at global coherence. 87 But again, that does not mean that the methodology itself cannot drive justified results in real cases. 88 Fifth, principles play an important part in the method. They can help to bring together judgments about concrete cases, both because they can cast those judgments in a new light, and because they can help to resolve new problems. 89 Nothing guarantees that principles can be found to account for particular judgments in a particular area, in which case those judgments should cohere merely as a matter of horizontal analogy. Nor is there any guarantee that there will not be multiple principles that govern a given area-in which case a situation of moral pluralism will exist. 90 But overall, principles work to rationalize discrete commitments.
Sixth, reflective equilibrium has a recognized application to law and legal problems. 91 Laws contain ambiguities that either allow or require legal actors to engage in moral reasoning in order to arrive at the best understandings of those authorities and the best application of them to cases. 92 What 87 Raz, supra note 84, at 310. 88 That reflective equilibrium is an ideal state we are not likely to reach also does not mean that it is "a utopian vision toward which we cannot make progress." TOM L.
BEAUCHAMP & JAMES F. CHILDRESS, PRINCIPLES OF BIOMEDICAL ETHICS 383 (6th ed. 2009).
89 SCANLON, supra note 77, at 78 (adopting the method of reflective equilibrium and describing the role of principles within it).
90 Id. at 78-79; cf. Raz, supra note 84, at 310 ("[G]lobal coherence accounts underestimate the degree and implications of value pluralism, the degree to which morality itself is not a system but a plurality of irreducibly independent principles.").
91 See, e.g., J.M. Balkin, Understanding Legal Understanding: The Legal Subject and the Problem of Legal Coherence, 103 YALE L.J. 105, 106 (1993) ("Coherence is more than a property of law; it is the result of a particular way of thinking about the law."); Raz, supra note 84, at 273-74 (exploring the relevance of coherence theories to legal reasoning).
92 See DWORKIN, supra note 85, at 52, 65-68, 96-98 (describing an interpretive approach to legal argumentation that allows for the influence of conceptions of justice). Of course, there is controversy about this basic proposition, that legal interpretation allows room for (or requires) moral argument, but this Essay simply assumes it to be correct. Defending that idea would take the argument too far afield, and it would mean rehearsing arguments in jurisprudence that have become familiar.
Is Dworkin a coherentist? On the one hand, Dworkin's approach shares some attributes with coherentism. Famously, he emphasizes fit and justification as criteria for constitutional interpretation. DWORKIN, supra note 85, at 65-68 (defending fit and justification as independent criteria); id. at 254-58 (same); Nicos Stavropoulos, Legal Interpretivism, in STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Edward N. Zalta ed., 2014), http://plato.stanford.edu/archives/sum2014/entries/law-interpretivist/. On the other hand, his approach seems to differ from social coherentism in crucial respects. First, Dworkin sometimes says that interpretation should seek to reconstruct a single unified view of law that can be shared by the entire political community, DWORKIN, supra note 85, at 225, while social coherentism-at least as defended in this Essay-demands only that a given constitutional actor achieve coherence from his or her perspective, which is likely to be shaped by social location. Social coherentism also assimilates disagreement as a fixed feature of democratic politics. Second, Dworkin usually treats justification as a top-down form of reasoning, from coherentism adds is a way of understanding how legal actors can arrive at a justified conclusion about some new problem, without resort to intuitionism or irrationalism. If a solution fits their reflective convictions (about legal principles) and conclusions (about analogous cases) then it is rationally warranted.
Seventh, coherentism in this Essay grounds moral justification only. It does not provide an ontology, or an explanation of moral reality or truth. 93 Nor is it necessarily best understood as an epistemology, meaning an account of the conditions under which it is possible to know what is morally right. 94 While it may be possible to build up coherence theories of epistemology or ontology, nothing here depends on them. An account of moral justification is all that is necessary to defend the view that complex decisionmaking about questions of religious freedom can qualify as warranted. Skepticism would require a deeper response if moral conclusions could only claim to be reasonable based on some ontological or metaphysical basis, but there is no reason to think that is the case. 95 In fact, the method of coherentism is designed to show how moral positions have force simply because of their relationship of mutual support to specific judgments and general principles.
The final point requires further elaboration, because it concerns the question of disagreement. What happens when we reach (or approach) an equilibrium that conflicts with someone else's? That possibility is not an embarrassment for the approach. 96 To the contrary, it is among its key feaprinciples to results (with some subsequent revision of principles), id. at 65-68, while coherentism seeks mutual support among principles and paradigmatic outcomes. 93 See Rawls, Independence, supra note 75, at 289; Daniels, supra note 14, at 25 (noting Rawls's distinction between a coherence theory of truth and a coherence theory of justification).
94 Daniels, supra note 14, at 24-25 (exploring the differences between reflective equilibrium and epistemology).
95 DWORKIN, supra note 85, at 82 (arguing that "external skepticism" based on metaphysics does not threaten moral claims); SCANLON, supra note 77, at 86 & n.27; cf. RICHARD RORTY, CONTINGENCY, IRONY, AND SOLIDARITY xv (1989) ("For liberal ironists, there is no answer to the question 'Why not be cruel?'-no noncircular theoretical backup for the belief that cruelty is horrible. . . . Anybody who thinks that there are well-grounded theoretical answers to this sort of question . . . is still, in his heart, a theologian or a metaphysician.").
96 Rawls himself thought that the question of whether a reflective equilibrium was unique was beyond the scope of his project. He assumed that a reflective equilibrium would be the same across persons, or that disagreement would reflect familiar divides in moral philosophy. RAWLS, TOJ, supra note 75, at 50. Later, Rawls developed the idea of a reflective equilibrium that was "general and wide." In a well-ordered society, every citizen has achieved a reflective equilibrium that is general and wide, and therefore "full" or "fully tures. T.M. Scanlon helps to show why disagreement is not debilitating in a recent book, where he adopts a version of reflective equilibrium. When we find ourselves in a situation of disagreement, we should ask whether the other person began with different considered judgments, or considered different principles, or resolved conflicts between principles and judgments differently, and we should consider whether we should have made those choices, too. 97 If the answer is yes, then revisions are necessary.
If the answer is no, however, then the fact of disagreement is no reason to change our views. We can try to persuade the other person that our judgments were better or we can accept our differences. 98 Scanlon emphasizes that what matters is not chiefly whether someone has reached coherence, but rather the quality of the reasoning that led to that state. 99 Their thinking process is what gives their conclusions justificatory force. Moreover, Scanlon concludes from this depiction of disagreement that seeking coherence is not just a way of clarifying what we think, 100 but it is a "method for deciding what to think." 101 Is it possible for conflicting conclusions to convincingly claim to be coherent? Of course that is possible-it characterizes situations of reasonable disagreement. 102 In a close case, some people will think that one side should win, while others believe the other side should. Each side may have reasons for choosing its outcome over the alternative, because each may be able to make a case for how that result resonates with its other commitments. Each side can try to convince the other that it has neglected important principles or paradigms, or each can argue that the other has drawn the wrong conclusions from the common authorities. Moreover, each side can argue not only that the other side has made a mistake in reasoning, but further that its reasoning is so discontinuous with precedents or principles that it is incoherent and therefore unwarranted. Disagreement can happen on any level of argument.
Whether ultimately only one side can be correct-whether there is, in the end, only one right answer to problems of law or political morality-is a question that is beyond the scope of this Essay, and quite far beyond it. What intersubjective," meaning that each person takes into account the arguments of everyone else. RAWLS, PL, supra note 86, at 384 n.16 (in the Reply to Habermas).
97 SCANLON, supra note 77, at 79. 98 Here again it might be helpful to distinguish between intra-personal coherence and inter-personal conflict. See supra note 21. That we disagree with someone else is no necessary reason to conclude that our views are unwarranted. For similar reasons, inter-personal indeterminacy is not inevitable, whereas inter-personal indeterminacy is a feature of political life that we can expect to persist. matters here is simply that both sides can come to conclusions that are backed by reasons. Section D will return to this deep problem, anticipating the objection that although reasons can be given for both outcomes, no reason can be given for choosing one outcome over another in hard cases, and therefore the approach ultimately does devolve into irrationality. 103 It will refute that idea, suggesting that any understanding of rationality that has practical yield in this context can be satisfied by a method of reflective equilibrium or coherentism.
* * *
As an example of how all this works, consider Greenawalt's discussion of a basic precept, namely that governments cannot take positions on questions of religious truth. That commitment comes in for attack from Smith, as Section D describes more fully. 104 But in fact Greenawalt's argument for its existence provides one of the clearest examples of how seeking coherence can result in warranted conclusions.
How does he establish that tenet? He methodically shows it to follow from other principles that are widely observed, and he argues that it resonates with actual case outcomes that have survived reflection. 105 His first move is to say that if the Establishment Clause prohibits the government from recognizing a particular denomination as the official faith of the state, something that is virtually uncontroverted in American constitutionalism, then it follows that the state may not embrace a theological teaching of that faith as true. Based on that syllogism, he judges the rule against government declaration of religious truth to be perhaps the best example of a principle that is supportable by reasons. 106 It coheres with a basic non-establishment tenet, while fitting with correct case outcomes, and it is therefore is justified.
Greenawalt goes further, however. 107 He also asks whether this same rule (against government endorsement of theological truth) extends even to official actions that are purely expressive and do not carry any coercive consequences. To test the answer, he offers a hypothetical in which a legislature makes an explicit statement denouncing abortion and reproving women who 103 See infra Section II.D. 104 Smith, supra note 26, at 1893-95 (arguing that Greenawalt "never attempts any genuine defense" of non-establishment precepts, including the ban on government endorsement of religious truth). 105 Greenawalt himself does not claim to be a coherentist. He explains that he reasons "from the 'bottom up,'" starting with discrete conflicts and "investigating conflicting values over a range of issues." GREENAWALT, supra note 29, at 1. Smith compares Greenawalt's method to Gratian's "dialectical" strategy, although that approach has more to do with considering arguments for and against a particular decision than it does seeking coherence. Smith, supra note 26, at 1888. 106 Greenawalt, supra note 11, at 1144. 107 See GREENAWALT, supra note 29, at 53. The surrounding chapter of Greenawalt's book serves to support one other principle as well, namely the rule against government preferentialism among religions. choose to terminate their pregnancies, all on theological grounds. 108 Abortion remains legal. He thinks that statement is designed to "condemn" those women, and he concludes, "legislatures could definitely be engaged in establishing religious ideas even if the laws themselves impose no adverse consequences on dissenters." 109 This exercise then supports the general principle.
Moreover, his discussion of the rule draws on the values he articulates in the book's introduction and throughout-they are mutually reinforcing. Confidence in the principle supports those values and vice versa. Government pronouncements on religious truth conflict with virtually every nonestablishment value, including the concern about government incompetence on such matters, the warning about corruption of both religion and state, the danger of harm to equal dignity for adherents of disfavored views, and so forth. 110 Repeatedly throughout his discussions of particular controversies, Greenawalt observes that the prohibition on government endorsement of religious truth is driving at least part of the analysis. 111 Far from worrying that the principle is underdetermined by reasons-the skeptics' concernhe believes it is demanded by them. 112 Greenawalt never mentions reflective equilibrium. But if this approach to supporting the prohibition on government theologizing is not textbook coherentism, then it is at least compatible with that method, and it serves as a nice example of how coherentism can work to justify conclusions about principles and outcomes even in a complex moral environment like the one surrounding the First Amendment.
B. Social Coherentism
Underemphasized in coherentist accounts in moral philosophy, however, is the role of social and political dynamics. Actors do not randomly recall real world situations that generate fixed moral conclusions, but instead they tend to choose reference points that are made salient by social and political processes. Moreover, their reasoning process is influenced by the arguments of others, in the sense that it most readily confronts judgments that are prominent in the culture at that historical moment. Why emphasize a social dimension? There are at least two reasons. One objective is to anticipate and disarm the argument that because moral reasoning is influenced by politics and interests, it cannot be justified. Social coherentism vigorously resists this conclusion, showing that arguments can be shot through with power dynamics and nevertheless carry the force of reasonableness. People think from within social conflicts, not outside them, and yet their reasons can carry the authority of principle. Another reason to highlight the social dimension is to make the point that the social embeddedness of arguments over constitutional understandings can help bolster those interpretations' popular responsiveness, and hence their democratic legitimacy.
None of this means that constitutional actors must actively poll others before coming to a conclusion. It is not prescriptive in that way. Rather, the social aspect of the argument describes and defends how the method works implicitly.
To continue with the example in the last Section, Greenawalt draws his abortion hypothetical from the zeitgeist, and his conclusion reflects prevailing mores. He himself senses this influence and he observes that our judgments are "influenced by our cultural heritage, particular upbringing, and professional training." 113 Nothing about this is embarrassing, nor does it necessarily entail bias or intuitionism. Americans fix the contours of constitutional morality in debate and dialogue with one another. Of course disagreement persists, but it persists within parameters set by social, cultural, and political forces. And within those parameters as well, it is influenced by social dynamics.
Social coherentism, as the term is used here, provides a method for arriving at warranted conclusions to problems of religious freedom in the real world. 114 Moreover, social coherentism depicts encounters in which people try to convince each other about correct moral and legal outcomes in the context of contemporary life, with its complexity and contingency. 115 113 Greenawalt, supra note 11, at 1144. He mentions his own parentage, his religious background, and his personal experiences of kindness among loved ones as important influences. Id.; see also Nancy Levit, Practically Unreasonable: A Critique of Practical Reason, 85 NW. U. L. REV. 494, 502 (1991) (reviewing RICHARD A. POSNER, THE PROBLEMS OF JURISPRU-DENCE (1990)) (noting, albeit in a critical way, that practical reason is "dependent on cultural fabric, on social, ethnic, and geographic variations, and on historical traditions"). 114 It does not depend on "the priority of the moral over the political," to use Bernard Williams's language, but instead it speaks to legal actors who are fully situated within social dynamics and political struggles. BERNARD WILLIAMS, IN THE BEGINNING WAS THE DEED 8 (2005) . Williams is right that it would be foolish to think that our moral convictions are not the products of social and cultural conditions. Id. at 13 ("[W]e would be merely naive if we took our convictions, and those of our opponents, as simply autonomous products of moral reason rather than as another product of historical conditions . . . . This does not mean that we throw our political convictions away . . . ."). 115 Compare Rorty's argument that liberalism "is content to call 'true' whatever the upshot of [persuasive] encounters turns out to be." RORTY, supra note 95, at 52. Rorty says that Rawls and other writers Strong support for a social form of coherentism comes not only from moral philosophy, where such considerations are still relatively underdeveloped in discussions of reflective equilibrium, but additionally from current constitutional theory. Looking there not only provides needed perspective to philosophical accounts of coherentism or reflective equilibrium. It is also appropriate because, after all, religious freedom is a constitutional doctrine. And the social aspect of this method reinforces constitutional law's democratic legitimacy.
Popular or democratic constitutionalism describes a family of approaches that embrace the role of a wide range of groups and institutions in shaping constitutional understandings. 116 Courts are important to constitutional meaning, of course, but interpretation also happens in legislatures, in executive branch offices, in political parties, in the media, in civil society, and in social movements, among other places. Court doctrines are often shaped by interpretive arguments made in these other institutions and through these other processes.
Moreover, their influence is appropriate because constitutional law derives its legitimacy, in the long run, from democratic assent by the people. That relationship is established not only through the formal ratification process, and perhaps not even primarily that way, but also and instead through popular mobilizations and political movements. Similarly, constitutional change happens not only through formal amendment following the procedures laid out in Article V, but through myriad mechanisms of social and cultural contestation that form and express the constitutional understandings of the people themselves. 117 Social coherentism assimilates this account of constitutional construction and change to moral reasoning that seeks a reflective equilibrium. When legal actors ask themselves whether their position on a particular issue would happily grant that a circular justification of our practices, a justification which makes one feature of our culture look good by citing still another . . . is the only sort of justification we are going to get. I am suggesting that we see such writers as these as the self-canceling and self-fulfilling triumph of the Enlightenment. Id. at 57. It is instructive to compare social coherentism to the shift from epistemology to politics urged by both Rorty and Williams, albeit in different ways. RORTY, supra, at 95; cf. WILLIAMS, supra note 114, at 7-8. Social coherentism simply takes no position on questions of truth, at this stage in its development, and instead it insists only that conclusions arrived at through the method deserve to be called reasonable or warranted. fits together with their other convictions, they do not do so in a vacuum. Instead, they select examples that are made salient by social and political developments. Moreover, legal actors encounter arguments from others about how principles and judgments ought to fit together. Finally, they realize that their constitutional understandings must take into account doctrines that are widely accepted, if their arguments are to count as interpretations of the Constitution of the United States, rather than the charter for some other system. (To take a basic example, any interpretation of the First Amendment that allows an official church cannot count as an interpretation of American constitutional law, even if it might work for a constitutional democracy that is otherwise similar, like Great Britain's.) 118 What happens when people disagree about the meaning of the Constitution, according to this perspective? Crude political contestation may ensue, of course, but efforts to persuade each other about the proper meaning of the Constitution may also play an important role. 119 Someone may argue that her opponents have not considered all the relevant principles or paradigmatic cases, that they have included irrelevant considerations, or that they have reasoned in the wrong way-without sufficient reflection, or in a manner that is motivated or interested. Considerations of coherence may not determine the outcome to any particular disagreement, of course, but they can prove important.
C. An Example of Incoherence
As an example of a religious freedom decision that does not cohere with basic principles, consider the Court's decision in Burwell v. Hobby Lobby Stores, Inc. 120 There, the Court held that a business corporation was exempt from the contraception mandate imposed under authority of the Affordable Care Act. Because Hobby Lobby had a religious basis for its objection to providing insurance coverage for contraception, it was protected by the federal Religious Freedom Restoration Act (RFRA), according to the Court. 121 As a result, Hobby Lobby was relieved of the obligation to provide health insurance coverage that included contraception for its employees.
But this holding violated a longstanding principle. Accommodations cannot shift meaningful burdens from some private citizens, because of their religious beliefs, to other private citizens who may have different beliefs. 122 That rule against burden shifting, which is also known as the third party harm doctrine, has been articulated in free exercise cases. For example, the Court denied an exemption from social security taxes for an Amish employer because of concern for the impact on his employees. 123 There, the Court explained that "[w]hen followers of a particular sect enter into commercial activity as a matter of choice" they accept limits on their activity that cannot be lifted where doing so would "impose the employer's religious faith on the employees." 124 The principle has also been articulated under the Establishment Clause. In Estate of Thornton v. Caldor, Inc., the Court reasoned that "The First Amendment . . . gives no one the right to insist that in pursuit of their own interests others must conform their conduct to his own religious necessities." 125 It therefore held that Connecticut could not require employers to accommodate the Sabbath observance of every employee, no matter what the impact on others. 126 The principle against harm to others has limits-it only applies to harm that constitutes an undue hardship-but within those limits it represents an important tenet of religious freedom. 127 Although the Hobby Lobby Court acknowledged the potential harm to employees, nothing in its opinion conditioned the result on an actual absence of harm to employees. 128 The Court ruled only that exempting the company 37 (2014) . But that language is dicta, given the Court's (erroneous) view that no harm to third parties would result from its ruling. Moreover, Justice Kennedy, whose vote was necessary to assemble the majority, was clearer that the absence of a harm to third parties was a necessary predicate of the ruling in Hobby Lobby. Id. at 2786-87 (Kennedy, J., concurring) ("[In America,] no person may be restricted or demeaned by government in exercising his or her religion. Yet neither may that same exercise unduly restrict other persons, such as employees, in protecting their own interests, interests the law deems compelling. In these cases the means to reconcile those two priorities are at hand in the existing accommodation the Government has from the contraception mandate need not shift burdens to third parties, because the government retained the power to craft a solution that would extend coverage to employees another way. 129 And in fact, the employees of Hobby Lobby were harmed. Although the Obama Administration subsequently formulated regulations that covered the employees of Hobby Lobby, those regulations were not issued until over a year after the decision was handed down. 130 During that period, significant harm was shifted to third parties. Employees went without coverage, and they likely suffered irreparable harm. 131 Therefore, the Court's decision conflicts with a basic principle of religious freedom and is unwarranted.
Of course, there is significant disagreement about whether the Court's reasoning in Hobby Lobby is supportable. 132 Proponents of the majority opinion will argue that it is not only coherent, but correct. Again, the fact of disagreement is no embarrassment to social coherentism. Its object is only to identify the conditions under which moral and legal actors can claim that their conclusions are justified and not conclusory or irrational. What we are seeing now, in the wake of Hobby Lobby, is a robust conversation about whether the decision is reasonable and correct. That debate is happening in a thick social context that is riven with conflicts over women's equality, reproductive freedom, and LGBT rights. 133 All of that is expected and salutary. It helps to ensure that the resulting settlements about the meaning of religious freedom are shaped by democratic engagement.
Still, doubts may remain about whether social coherentism really answers skeptics who claim that no theory of religious freedom is possible, and that legal decisions in this area will inevitably be irrational. Answering them depends on exactly how those doubts are understood.
D. Irrationality?
Section I.B explained how existing theories of religious freedom are being charged with indeterminacy, ipse dixit-ism, and even irrationality. Does social coherentism fully answer those charges? This Section begins by examining the meaning of the question about irrationality. It isolates two possibilities: one understanding of the question demands too much of any theory, and the other is answered by social coherentism. Next, the Section examines an example. A sophisticated and influential version of the critique has been made by Steven Smith against Kent Greenawalt, as detailed above. But it turns out that instances of even arguable irrationality are rare. Several of Smith's charges against Greenawalt do not qualify. Even where they do arguably pertain, moreover, accusations of irrationality miss their mark-the decisions can claim to be rationally warranted in any sense that matters. Finally, the Section urges that a profitable way to assess whether a method is irrational is to ask about payoffs. When that is done, two concerns turn out to underlie the charge: bias and elitism. Yet social coherentism is not disproportionately subject to either of these, and actually it is relatively resistant to both of them.
Whether irrationality afflicts social coherentism depends on what exactly is meant by that charge. Smith seems to have in mind a situation where two resolutions of a constitutional problem, X and Y, are possible. People differ as to which they think is more defensible. They give arguments for X and arguments for Y, both of which seem reasonable, and in the end people simply choose the one they think better. Does this actually happen? And if so, does it evince irrationality?
There are at least two ways to understand the accusation of irrationality in religious freedom law. First, you could understand it to be arguing that the jurisprudence is not capable of determining discrete outcomes for all religious freedom disputes. So here the issue is whether social coherentism gives us a way to choose X over Y definitively and for every actor in every situation.
But that cannot be the question. No theory of religious freedom, or of constitutional law more generally, can determine every outcome in practice. Not even theological approaches can do that. Interpretation will be required, and it will produce some disagreement simply because people differently bear "the burdens of judgment." 134 Achieving or approaching an 134 RAWLS, PL, supra note 86, at 55-56. For similar reasons, Dworkin was right to reject what he called "external" skepticism and to take seriously only "internal" skepticism. DWORKIN, supra note 85, at 79; see also SCANLON, supra note 77, at 86 n.27 ("Here I am in agreement with Ronald Dworkin that only internal skepticism is worth worrying about.").
equilibrium should give us some good reason to think that we can identify determinate results for at least some disputes. But it is unrealistic and unnecessary to ask for determinate outcomes in all cases. 135 A second way to understand the question of rationality is whether constitutional decisionmaking in this area can count as morally warranted or justified. This is the sense in which the challenge of the skeptics is serious. When they say that legal actors make the choice between X and Y in a conclusory way, they may mean that the choice itself is indefensible, however sophisticated the preceding arguments supporting X and Y individually happen to be. And this difficulty is especially troubling, for the skeptics, when the constitutional actor has the power to impose that choice on others who may not share it. Mere preferences or intuitions are not enough to justify a constitutional understanding, especially when it is backed by state power.
Social coherentism answers this form of the charge of irrationality by showing that the choice of X over Y can count as warranted. When someone decides that X rather than Y resonates with her other convictions about proper resolutions to legal disputes, and with constitutional principles fairly abstracted from those cases, then her choice of X over Y is rationally justified. We can say that the person has reason to make that decision. This is not intuitionism-it grounds the choice between X and Y on a conviction of coherence, and therefore on a claim of reasonableness that is subject to argument. Again, it is always possible that someone else could object that Y rather than X coheres with all the relevant constitutional commitments. That objection could take the form that support for X is reasonable but mistaken, perhaps because it overlooks some precedent or principle, or it could take the stronger form that a defense of X is so discontinuous with considered judgments and established principles that it is in fact unwarranted. Either way, the two actors could have a conversation about how to best understand the web of considered convictions, whether all the pertinent scenarios or principles are being taken into account, and whether each other's claims of coherence hold up. They will try to convince one another.
However, the fact of debate itself does not defeat the argument that justification is possible. That debaters can work to convince one another suggests just the opposite, in fact. People with conflicting intuitions can do little to persuade one another, whereas people with different assessments of how their judgments fit together can continue the conversation.
Moreover, the approach's social aspect allows that Americans have an opportunity to influence the government's decisions on questions of constitutional meaning. Working through democratic mechanisms over time, citizens can shift the range of accepted outcomes-the "Overton Window" of constitutional meanings. 136 Political responsiveness as to the meaning of the Constitution helps to justify the imposition of one choice over another by government. Of course, lots of qualifiers must accompany this claim. People do not have equal access to political channels, and political or economic interests can improperly influence their judgments. 137 These distortions must be resisted strenuously. But effective popular influence also eases one concern, namely that the reality of government coercion makes intolerable the problem of indeterminacy. Not only does a legal determination not need to be unwarranted, but also it does not need to be unresponsive to popular will.
A search for examples reveals that instances of arguable irrationality are rare, and even Smith's key illustrations do not involve unwarranted conclusions. Smith believes that Greenawalt is complacent "with respect to the requirements of reason" and that he "makes virtually no effort to justify either his general precepts or his array of particular conclusions." 138 Given Greenawalt's commitment to reason, that failure is remarkable and it says more about the state of the general discourse on religious freedom than it does about Greenawalt himself, according to Smith. 139 All theories of religious freedom work under these discursive conditions, which generate proposals that "look like . . . thinly veiled exercise[s] in ipse dixit." 140 Smith gives a few examples of this failing in Greenawalt, but clear instances are difficult to find. One of Smith's principal targets is Greenawalt's treatment of Good News Club, 141 as mentioned above. 142 Greenawalt critiques the invalidation of an elementary school policy that disallowed a Christian club for young children from meeting directly after school in the building. 143 Justice Thomas, writing for the Court, relied on earlier cases holding that religious groups could not be singled out for exclusion from public facilities because doing so constituted impermissible viewpoint discrimination against speech. 144 Once the school opened its premises after hours to community groups, on this approach, it could not deny access to religious groups. 145 Recall that Greenawalt distinguishes Good News Club from these earlier cases on three grounds: it concerned impressionable elementary school students; Good News was an outside group seeking to evangelize children, not an internal school club; and the meetings were to take place immediately after the school day ended. 146 Calling these "disturbing features," he concludes that the Court should have allowed school officials the discretion to conclude that young students could have perceived official endorsement of the club, and that children would have felt pressured to attend such meetings, and might have urged their parents to allow them to go, particularly if large numbers of their peers were attending. 147 Does this decision count as irrational or conclusory? Smith calls it a "bald pronouncement[ ]" or something that "at least look[s] like" a bald pronouncement. 148 Given Greenawalt's detailed reasoning, that characterization is puzzling. Earlier in the same book, Greenawalt lays out the nonestablishment values that inform his thinking about such cases. Among them is individual autonomy, by which he means freedom to choose free of official compulsion, whether or not the choice is informed by conscience. Government interferes with this choice, and thus burdens autonomy, whenever it " 'stacks the deck' in favor of one religion or all religions." 149 Autonomy of this sort explains his conclusions regarding Good News Club, and the case helps to confirm the principle in a mutually reinforcing way. 150 One might not agree that non-establishment concerns should have prevailed in the case. But mere disagreement is not enough to show that the conclusion amounts to a bald pronouncement. Probably Smith's clearest example of intuitionism is Greenawalt's discussion of Lee v. Weisman, 151 which involves prayer at a high school graduation ceremony. 152 On the one hand, free exercise values are implicated because religious students and their families wish to solemnize a life event of tremendous personal significance and to include a "transcendental dimension" to the ceremony. 153 On the other hand, dissenting students may experience coercion precisely because the event is so significant that attendance is not experienced as optional. Even if standing or sitting silently does not communicate assent to the prayer, it could cause offense. 154 Moreover, Justice Scalia is wrong to think that such prayers are unifying, according to Greenawalt, because Hindus and atheists may feel excluded even by the bland monotheistic prayer that was in fact offered in the case, as might people who are Christian but who wish the prayer to be more overtly religious. 155 Ultimately, Greenawalt expresses "regret" that graduation prayer cannot be permitted, but he concludes that "the principle of nonsponsorship of religion is important enough to justify the Court's determination that even these prayers are unconstitutional," and that conclusion holds regardless of whether they are officially sponsored by the school. 156 In a later piece, Greenawalt returns to school graduation, offering it as his leading example of a genuine value conflict. 157 So the case of graduation prayer is hard. After asking "[h]ow does our reason really work?," Greenawalt contends, again, that reason cannot get him all the way to his conclusion in that case-he says, "I do not believe there is some process of reasons that settles which side is stronger. . . . [A]ll I can honestly say is that the reasons on one side seem to be stronger than the reasons on the other." 158 Here, he sounds strikingly like Smith himself, as noted above. 159 Both thinkers believe that reasons cannot dictate the outcome. But is that all there is to say? Actually, reasons do support Greenawalt's conclusion about Lee. First of all, the holding complements what is probably the central non-establishment tenet for Greenawalt, namely the principle against government endorsement of religious truth. And, again, that principle itself harmonizes with several constitutional commitments that are virtually uncontroverted among Ameri-151 GREENAWALT, supra note 29, at 111. 152 Given the strength of the example, it is notable that Smith actually offers it not as an example of conclusory argument, but for a different observation, namely that Greenawalt is charitable to religious people who wind up on the other side of his conclusions. Smith, supra note 26, at 1894 (quoting GREENAWALT, supra note 29, at 113 n.40). Greenawalt notes that religious students and their families want "to acknowledge God and seek God's blessing." GREENAWALT, supra note 29, at 113 n. cans. 160 Moreover, the ban on graduation prayer derives support from Greenawalt's conclusion that other ceremonial invocations of religion are similarly inappropriate, such as inclusion of the phrase "under God" in the Pledge of Allegiance-a practice that is acceptable, for him, only because overturning it at this stage would be impracticable. 161 A footnote points the reader to other discussions to bolster the proposition that favoring religious believers generally over nonbelievers can constitute endorsement of religion. 162 Finally, as Justice Kennedy himself emphasizes, the holding is consistent with the general principle barring coercive observance. 163 From the perspective of social coherentism, a conclusion in favor of Lee v. Weisman is warranted. And that is true even if the method could not eliminate indeterminacy in the case, because other commentators could find reasons to reach the opposite conclusion.
Greenawalt acknowledges the impact of his own social location on his judgments-factors like his "cultural heritage, particular upbringing, and professional training," as well his personal religious affiliation and his father's liberalism both on internal church governance and on church-state relations. 164 He mentions these factors in order to confess the influence of subjective factors on his conclusions. Yet from the perspective of social constitutionalism, those influences are benign. They allow public conversations about constitutional principles to shape the understandings of free exercise and non-establishment that matter in consequential moments of decision on questions like the constitutional propriety of graduation prayer. Yet, they are appropriate only if and after they are subject to rigorous testing through a process like the one Greenawalt actually uses.
Of course this discussion will not settle the question for everyone. A large literature exists on the nature of rationality, and it provides resources for arguing that such conclusions do not qualify as rational. 165 In addition to engaging that debate, as this Section has, we also should ask about payoffs for a theory of religious freedom. What turns on whether a decision is rational? Digging deeper, two concerns seem to be driving the charge that theories of religious freedom trade in unreason.
One concern is bias. That must be what is driving Smith when he observes that some pluralists consistently generate progressive outcomes. 166 Elsewhere he says, "the tradition seems to be ailing" and "[p]olemic, invective, and sophistry abound." 167 Reason has the potential to check those evils, he implies, but it is failing to do so under contemporary conditions. 168 Second, there is a concern with arbitrariness, which compromises the rule of law. A combination of these two worries may be driving the claim that there is no available theory of religious freedom-that making sense of decisions in this area is impossible. 169 Consider them in turn.
Bias is a familiar charge against coherentism, actually. Critics writing in philosophy likewise have worried that coherentism is voluntaristic, meaning it places too much faith in the ability of individuals to construct coherent worldviews. Not only bias, but also epistemic defects such as memory failure or incompetence can affect that process. 170 Doubtless that is right. Yet acknowledgement of those problems does not detract from the claim that coherence describes the conditions for justification-it only affects how easy it is to achieve that state. Moreover, there is no reason to think that the approach is disproportionately subject to bias or any other cognitive defect. 171 At least coherentist methods work to systematically expose bias and error, subjecting them to critique and reflection. 172 Furthermore, there is good reason to think that coherentism in its social form is even less susceptible to bias than the conventional version. If the argument in Section B is correct, then social and political forces work not just to warp conclusions arrived at from a perspective of power or with particular interests, but they also limit the range of available understandings of religious freedom that may be seen as authoritative in any given time and place, and they give social movements opportunities to impact constitutional meanings.
Second, coherentism does not necessarily generate arbitrariness, even if different actors will arrive at different conclusions. 173 There is a difference between noticing the diversity of individual judgments and saying that their choices are arbitrary. 174 Given the choice, Greenawalt will rule against the government in the graduation case every time. Moreover, to say that it is hard to know how someone else will come down is not necessarily to say that person's decision is arbitrary. Difficult cases will persist-it is impossible to imagine any approach that could eliminate them, including theological ones. Rule of law concerns will not disappear. 175 But recognizing the social constraints on decisions mitigates those dangers substantially. And coherentism gives us substantial confidence that at least some decisions are determinate, and that many others can be defended as rationally justified and in that sense not arbitrary.
E. Individualism or Inconclusiveness?
Coherentism has drawn several characteristic objections, some of which pertain specifically to its use in law. First, the method is thought to be too individualized. On this argument, each person can arrive at his or her own understanding, which he or she can claim is justified as long as it hangs together. The theory may therefore lack the resources to condemn positions that are internally consistent but wrongheaded. 176 Law in particular cannot operate in a fragmented manner-it must be generally applicable in order to 173 RAWLS, PL, supra note 86, at 55-56 ("[T]he sources of reasonable disagreementthe burdens of judgment-among reasonable persons are the many hazards involved in the correct (and conscientious) exercise of our powers of reason and judgment in the ordinary course of political life."). 174 Raz, supra note 84, at 313 n.71. Again, this difference tracks the distinction urged by Schwartzman and Gaus between intra-personal indeterminacy, which is avoidable, and inter-personal indeterminacy, which is unavoidable and generates uncertainty in legal outcomes. See supra note 21. 175 Compare the view of Raz, who insists that "social politics" will result in moral inconsistency, because more than one perspective will be written into doctrine. Raz, supra note 84, at 310-11. As shown in the next Section, social coherentism is compatible with much of what Raz says, although it is agnostic on his objection to views that the law should be conceptualized as a coherent whole. Whatever the truth of those views, this Essay argues only that constitutional actors are engaged in a shared project of arguing over the meaning of the First Amendment. 176 Id. at 280 ("[I]t is simply false that we hold as justified beliefs conceived in prejudice and superstition, or entertained because of gullibility, obstinacy, or similar cognitive defects of the believer. The racist's belief in the untrustworthiness of members of a certain race, bred of prejudice, is not justified even if it coheres best with all the racist's other serve rule-of-law values. 177 Second is the fear that coherentism is inconclusive. 178 Because conceptions of law are always open to new conclusions based on new disputes in the real world, people's equilibriums are continually in flux. Third and last, coherentism is accused of excessive voluntarism, meaning that it puts too much faith in the ability of individuals to make sense of their moral worlds-here, specifically, the legal domain. 179 Social coherentism offers responses to all three of these objections.
In the philosophy literature, there are two typical responses to those problems. First is to say that coherentism offers only a theory of moral justification and not a theory of moral truth or knowledge. Therefore, it does not say anything about whether an individual's worldview is true or worthwhile in some absolute sense, only that the person is justified in holding it. This response is intellectually defensible-and this Essay has adopted the distinction 180 -but also somewhat unsatisfying for religious freedom or constitutional law. 181 When we say that someone's reading of free exercise or nonestablishment is justified, we mean something more than that it is coherent internally. For example, a white supremacist interpretation of the Constitution might be believed to hang together but is unwarranted. 182 So this answer is too modest.
A second response among philosophers is to say that coherentism does provide a theory of truth. Someone's claim that their interpretation of religious freedom is coherent means not only that it is justified given their perspective but also that it must be true for everyone, everywhere. Yet a difficulty with absolute or ethical-realist philosophies of religious freedom is that none has succeeded in winning a consensus. Moreover, most people do not expect truth from a legal system-they understand that there are multiple ways to arrange a constitutional order, and that saying such an order makes sense 183 is not the same thing as saying that its conception of political morality is the only true one. 184 Finally, absolute justification is not needed to construct a theory of legal reasoning that can attractively depict how constitutional actors come to understand and construct doctrines. Ungrounded accounts can do the job. So, moral absolutism does not seem to be the best way to answer the criticisms of coherentism.
Social coherentism offers an intermediate solution. It holds that in order for an actor's conception of law to be coherent, it must account for uncontroverted features of a constitutional culture. 185 Constitutional law arises out of conversations and contests that citizens have with one another in a particular social location and moment. Those contingencies set outer boundaries on the understandings of religious freedom, even ones that are internally consistent. So while someone from Great Britain could construct a coherent understanding of religious freedom that included an established religion, it would not count as an interpretation of American constitutionalism. 186 Nor would the white supremacist's understanding of equality count.
Social coherentism thus avoids both the individualism of formal coherentism and the absolutism of moral ontology. Rather than either of these, it describes a way of interpreting and constructing law that is intersubjective. 187 Moreover, it is dynamic and historical, contemplating constant revision. At the same time, social coherentism modulates rapid oscillations from passing trends or quotidian politics. 188 This method is particularly appropriate for constitutional law. American constitutionalism aspires to be democratically responsive, so that a key component of its legitimacy is that it resonates with society, politics, and culture. It stakes its legitimacy chiefly on its acceptability to the political body over time. That responsiveness means that it is revisable (rather than static) and it means that it allows for specificity (rather than suitability to all nations). Yet it also preserves the rule of law. 185 Cf. DWORKIN, supra note 85, at 66-68 (articulating a criterion of fit); see also supra note 92 (noting differences between social coherentism and Dworkin's approach). 186 Thanks to Adam Kolber for this hypothetical. Cf. LEITER, supra note 25, at 116-30 (arguing that an established church might be acceptable, if one argues from first principles of liberal democracy). 187 Beauchamp and Childress adopt the method of reflective equilibrium for moral justification, but they believe that reflective equilibrium cannot defend against the charge of individualism or relativism without some grounding that does not itself depend on coherence. They say,
We cannot justify every moral judgment in terms of another moral judgment without generating an infinite regress or vicious circle of justification in which no judgment is justified. The way to escape this regress is to accept some judgments as justified without dependence on other judgments. BEAUCHAMP & CHILDRESS, supra note 88, at 385. They suggest that a "common morality" can ground the method of reflective equilibrium in this way. Id. Social coherentism, by contrast, proceeds without any such foundation. It argues that justification can avoid the problem of individualism by reference to intersubjective convictions, without more. 188 Dynamism is an asset of the theory, not a liability. Cf. Lyons, supra note 75, at 146 ("[N]o coherence argument can be conclusive."). Democratic responsiveness demands that closely contested constitutional principles remain in flux, at least in principle (even though others will be relatively entrenched).
Putting all of this together, there emerges a depiction of complex deliberation in constitutional law. Constitutional actors properly strive for coherence. They seek to make decisions that fit with their principles and paradigm outcomes. Working back and forth, they analyze new situations in light of that existing constellation, and they revise elements of it when necessary. They do so informed by, and in conversation with, the wider constitutional culture, assessing its features and seeking to convince one another to alter them where necessary to achieve a more workable and just society.
CONCLUSION
This Essay has argued that decisions on questions of religious freedom can be rationally justified. Social coherentism offers a method for resolving disputes in a way that can generate warranted outcomes, even though it may require assimilating plural principles and analogizing to multiple judgments in other cases. Moreover, these decisions can be rationally justified despite the fact that they are embedded within, and shaped by, social and political contests over the proper meaning and implementation of the First Amendment.
Without an account like the one provided by social coherentism, skeptics may be inclined to convince decisionmakers that questions of religious freedom are incapable of principled resolution and should be left to the political process, at least to a greater degree than they currently are. 189 And the Supreme Court seems to be heeding that call, partly by eliminating the standing of plaintiffs to bring Establishment Clause challenges. 190 Beyond the question of institutional competence, skeptics are pressing against the possibility of making arguments of constitutional principle in any forum-not only in the courts, but also in legislatures, executive agencies, and elsewhere. 191 That would abandon religious minorities to the vagaries of local power across large swaths of America. Pluralist thinkers have not yet provided a defense against charges of irrationality and indeterminacy.
This Essay has provided such a defense in the method of social coherentism. Although nothing about the approach demands progressive outcomes, 189 See, e.g., SMITH, supra note 43, at 68 (arguing that the rejection of a principled approach to religious freedom suggests that courts should play a more modest role, generally, though acknowledging that determining how modest will require additional, compli- 191 See SMITH, supra note 43, at 67-68 ("[A] prudential approach could admit that constitutional law-and thus judges, lawyers, and legal scholars-probably have no more than a modest contribution to make to the realization of religious freedom."); id. at 79 ("I have suggested that there are no satisfactory principles of religious freedom. If I am right, the most obvious consequence is that in this area courts cannot act on the basis of genuine principles. But there is another less obvious but perhaps more interesting consequence: no one else-not a legislature, not a school board-can act on the basis of genuine principles of religious freedom either.").
it grounds them in an attractive approach. First, it resists the argument, which is surprisingly widespread, that only theological understandings of free exercise and non-establishment work to support the doctrine. 192 Moreover, it provides an understanding of moral justification that can be free from religious precepts.
And finally, its social aspect keeps the approach responsive to constitutional arguments from across the full range of political actors, and to diverse sorts of historical dynamics. It allows coherentism to incorporate the insight that constitutional meanings cohere and change in conversation with democratic politics, not outside them. And it provides a way of appreciating exactly how those social influences properly impact decisions by individual legal actors. For all these reasons, social coherentism provides an approach to religious freedom that is capable of responding to skeptics.
